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Staat und ,Sekten“: Staatliche Information

und Rechtsschutz.

Edited by Heinz Mayer. Schriftenreihe Colloquiungrigl 3.
Wien: Verlag Osterreich, 2001. Pp. 159. ISBN: 3604
1687-7. €21.66

Lukas Pokorny

In the aftermath of the critical “Report on the it of Certain New Reli-
gious Movements Within the European Community” (€hryssides and
Wilkins 2006: 386-397)—which itself had only littilmpact on the situation
of new religious movements in Europe—that was sttiechiby the Com-
mittee on Youth, Culture, Education, Informatiord&port of the European
Parliament in 1984, Europe’s political discoursetighout the 1990s took
a heightened interest in the phenomenon of newiosity.! Recommenda-
tion 1178 of February 1992, on ‘Sects and New Ralig Movements’ by
the Parliamentary Assembly of the Council of Eurdpk Parliamentary
Assembly 1992), effectively set the ball rollingr fpertinent legislative
action. Whereas “major legislation on sects” wasnded “undesirable,
since such legislation might well interfere” witthé freedom of conscience
and religion guaranteed by Article 9 of the Eurap€anvention on Human
Rights” as well as “harm traditional religions” vias made clear “that edu-
cational as well as legislative and other measstesild be taken in re-
sponse to the problems raised by some of the aewf sects or new reli-
gious movements” (an odd distinction of which, demtally, no defining
explanation is given in this or any related docutsenThe Parliamentary
Assembly emphasised that genuine monitoring oft ‘aetivities’ and pub-
lic circulation of relevant information thereof arcommended in order to
curb potential dangers arising from scattered gsolipllowing this rec-
ommendation, the Council of the European Union aggsed to accord-
ingly introduce measures of information, which, sequently, prompted

1 Commonly, the report is called ‘Cottrell Repaeferring to the Committee’s rap-
porteur and then British Member of the Europeanidaent Richard J. Cottrell (b.
1943). The report was prompted by ‘anti-cult’ origations that had approached mem-
bers of the European Parliament with complaintpeeiglly concerning activities of the
Unification Movement (UM).
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various European countries to constitute parliaamgntommittees of en-
quiry in order to investigate the local situatidmew religious movements.
In this way, on July 14, 1994, the Austrian FeddéBalvernment was re-
guested by a resolution of the National Assembi1$B-NR/XVIII.GP) to
take concrete measures regarding ‘sects, pseugiete groups, associa-
tions and organisations, as well as destructivescuSekten, pseu-
doreligiése Gruppen, Vereinigungen und Organisaioisowie destruktive
Kulte). In a first step, that resolution led to the pedition of a much-
criticised information brochure that was releasgdhe Federal Ministry of
Environment, Youth and FamilyBgndesministerium fir Umwelt, Jugend
und Familig in 1996—Sekten — Wissen schit¢®ects — Knowledge Pro-
tects!’) (Kalb, Potz, and Schinkele 1999: 355-3%6hally, on September 1,
1998, based on thBundesgesetz lber die Einrichtung einer Dokumenta-
tions- und Informationsstelle fiir Sektenfrag@undesstelle flirSektenfra-
gen) (EDISG Federal Law concerning the Establishment of aubwenta-
tion and Information Office for Sect Affairs [FedérOffice for Sect
Affairs]) (BGBII 150/ 1998), a monitoring, information, and advisbody
was launched, namely the Federal Office for Seéifd, under the super-
vision of the Federal Ministry of Environment, Ybuand Family, today’s
Federal Ministry of Family and YoutiB(ndesministerium fur Familie und
Jugeng. According to §1.1 of thEDISG the purpose of the Federal Office
is to “document and, on that basis, to inform oééts that may arise from
sects or sect-like activitie$”A state-run institution, the Federal Office must
adhere to the principles of non-confessionality aaligious neutrality.
State-conducted gathering and provision of inforomatnd counselling on
distinct religious movements may easily come intaflict with the latter
and so jeopardise the rule of law. This tensionvbeh legal protection and
government action constitutes the point of deparfar this edited volume.
Three questions crucial in this respect are raisdtie preface (p. 9): “To
what extent is it the obligation of a religiouslgutral state to issue ‘warn-
ings about sects'? May the state assess religiaements by qualifying
them as ‘sects’? Which legal protection exists raigious minorities?
Although published back in 2001, with three of Saven chapters based on
contributions to a legal symposium on “State Infation on Religious
Minorities” held at the University of Vienna a yeearlier, the contents of

2 “[...] Gefahrdungen, die von Sekten oder von seiefichen Aktivitaten ausge-
hen kénnen, zu dokumentieren und dartiber zu infyenr.

3 “In welchem Umfang kann es die Aufgabe des réfigieutralen Staates sein, ‘Sek-
tenwarnungen’ von sich zu geben? Kann und darStieat religiose Bewegungen bewer-
ten, indem er sie als ‘Sekten’ qualifiziert? Welecheechtsschutz gibt es fur religiose
Minderheiten?”
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the edited volume have not lost any significancd topicality. Both the
EDISGand the Federal Office continue being active.

The volume’s editor, Heinz Mayer (b. 1946), a waibwn Austrian le-
gal scholar and now professor emeritus at the Deeant of Constitutional
and Administrative Law at the University of Vienrapens the discussion
(pp- 19-28). From the perspective of constitutidaal, Mayer takes a look
at legal protectionRechtsschujzin regard to publicised warnings about
‘sects’ by the state. He reasons that once cauatjoni criticism reaches to a
certain level of intensity, so that it might podgibesult in particular ‘in-
conveniences’ (such as social ostracism) for a reerob a movement, it
would present a fundamental right violation. Adretritive actionVerwal-
tungshandelp accordingly becomes a de facto official adakfische
Amtshandlung of which an infringement of a fundamental rigten be
challenged at court. Alfred J. Noll (b. 1960), aeha-based lawyer and
docent (now professor) specialising in Public Lawd durisprudence at the
University of Natural Resources and Life Sciendéignna, takes on the
subject from the perspective of civil law (pp. 28x3He emphatically
shows that, in fact, none of the means of legateutmn against libel and
falsehood commonly available in the Austrian leggstem (such as the
possibility to ask for injunction and revocatiomeaapplicable vis-a-vis
public entities and their organs; a gap in legaltgution deliberately ig-
nored by the Austrian Supreme Court of Justiceieav\also affirmed by
Jirgen Noll (b. 1975) in the next chapter (pp. 82-Noll, at the time of
publication legal scholar and research assistattteatUniversity of Vien-
na’'s Department of Business Administration (nowdeer at FHWien Uni-
versity of Applied Sciences), investigates the asd meaning of the term
Sekte('sect’ or ‘cult’) in theEDISG (pp. 37-54). Drawing on a short etymo-
logical analysis and by looking at the negative eague connotation of the
term in ordinary usage, he concludes thaktedoes not qualify as an ade-
guateverbum legaliumwhich he sees confirmed through the ambiguity of
key passages in the legal text. He notes that wadtndhe law apparently
applies the ternSektealso to State-registered religious confessionah-co
munities 6taatlich eingetragene Bekenntnisgemeinsdhaftince they are
not explicitly exempted from the scope of the 184.) like Legally Rec-
ognised Churches and Religious Societigasétzlich anerkannte Kirchen
und Religionsgesellschaffenrthey do not meet the definition given for a
Sekté and, therefore, they too must be excluded fromatiea of legal ap-
plication. State-registered religious confessiamahmunities obtained their

4 That is to say, a ‘faith-related communitgldubensbezogene Gemeinschafta
‘community centring around a particular worldvieeltanschauungsbezogene Ge-
meinschaltfrom which a threat may arise.



300 | Book ReviEws

level of state recognition following an examinatipmocedure in which their
absolute conformity with the legal environment,ttig the inexistence of
potential threats, was ascertainess such, th&DISG only ought to apply
to loosely organised religious groups or religiomsvements incorporated
as associationsvereing. However, Noll eventually argues that in dealing
with those groups to which tHeDISGis applicable, information activity by
the state—especially considering that this occ@fore any infringement
has been even committed by a group or individual-stntne cautious and
mindful of the principle of proportionalityMerhaltnisméassigkeitsprinip
since public reporting would encroach upon fundaalerghts (p. 54). In
the fourth chapter (pp. 55-78), Christian Brinrer X942), now professor
emeritus of public law at the University of Graheds light on the state of
religious freedom in Austria as seen through tlgallédramework of (new)
religious groups and the domestic anti-cult milidine essay, written in
English, is based on lectures held at two confaen@Vashington and
Tokyo) of the UM-affiliated International Coalition fdReligious Freedom
(“Religious Freedom in Europe” and “European Pectpe on Religious
Freedom”), and the twelfth CESNUR conference inifmi(“The State of
Religious Freedom and Anti-Cult Movements in Awsli all three held in
1998. Brunner provides a handy compilation of kefprimation on the
subject. Starting with a brief outline of the valaad status of (largely
Catholic) religion among Austrians, he then mowea list of stereotypical
harmful activities attributed to sects/cults in #@ti-cult literature and, in
part, beyond. Sub-section 3 itemises relevant kwdand soft law regula-
tions on the European level, whereas sub-sectidalideates the anti-sect
scene and some of its activities in Austria. Briirgees on to overview the
cornerstones of Austrian religious law, and in igatar the EDISG of
which he is a vocal critic, concluding that thewldhreatens the right of
respect for private and family life, the freedomtledught, conscience and
religion and the freedom of expression” (p. 73). &tkls alarmingly that
“Austria is playing a leading role in the anti-cpiblicy and legislation but
in a way which threatens the state of religiouedi@m” (p. 74) in the coun-
try. Rejecting the constitutionality of the Fede@dfice for Sect Affairs in
its current form, Briinner points to the London-lmatgformation Network
Focus on Religious Movements (INFORM) as a bettet is, a more ob-
jective alternative. He proposes that indeed “ragjohs should follow the
philosophy of Mrs. Eileen Barker [b. 1938; a weflekvn British sociologist

5 Austrian religious law comprises three levelsstite acknowledgement for reli-
gious movements—i.e., associations, State-registeadigious Confessional Communi-
ties, and Legally Recognised Churches and ReligBnseties—connected to a rise in
legal status (for the latter, in public privileges well).
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of religion and the founder of INFORM] [...]: ‘No agbe or counselling,
only information is given!” Briinner ends with a mbber of action points
and guidance that, he opines, need to be addrasseder to end discrimi-
nation especially of religious minorities—for exdmpto avoid pejorative
labels such as ‘sect’ or ‘cult’ in the academic gnuiblic discourse, or to
establish world-wide databanks of religious movetmaemhich are run by
non-governmental, independent institutions, adierscholarly standards,
and engage in informing instead of counselling sasHNFORM (p. 76).
The remaining three chapters take the focus away fAustria and intro-
duce the German (Armin Pikl) and the French con{é&ain Garay and
Gerson Kern). Pikl, a German lawyer, perceptivedgreines legal protec-
tion concerning warnings released by the state éenn@ny (pp. 79-108).
Like Alfred Noll, who used to be litigator for th&ustrian Sri Chinmoy
movement, Pikl's expertise also draws on pertipeattical experience as a
Jehova’s Witnesses solicitor. He alerts that—simiathe Austrian case—
there is in fact only limited legal protection aggi state-issued warnings
dealing with so-called sects. Pikl contends thahswarnings bear noticea-
bly negative ramifications for those groups, andiaubtedly trench upon
state-protected freedom of religion (p. 86-87).ddatinues by arguing that
the state by virtue of its religious neutrality rhast: (i) evaluate religious
tenets in terms of ‘good’ and ‘bad’, ‘useful’ anttarmful’, or ‘desired’ and
‘unwanted’, etc; (ii) categorise or ‘hierarchisiseligion in terms of value;
and (iii) impinge on the freedom of conscienceigieh, and belief of any
of its citizens because certain religious conviwiare held to be uncondu-
cive (p. 96). Overall, the German legal system woul principle offer
ample opportunities to take matters relating taestetivities to court, in
spite of their definition as simple or informal adistrative actions €in-
faches or informale¥erwaltungshandely which indicates the lack of an
‘imperative element’ leading directly to fundamdntght encroachment (p.
104). Yet, ultimately, the actual application ofvlao far proved to be large-
ly deficient, effectively hampering legal protectiespecially for religious
minorities. Switching to France, Alain Garay, arale attorney specialising
in religious freedom cases and Jehova's Witnessansel, who has chal-
lenged state practice in a number of countrieduding Austria, before
European courts, contributes an essay written anéfr on the anti-cult
campaign in France (pp. 109-135). Garay’'s essaynsmarised and com-
mented in the final chapter of the volume by Gerem, an Austrian legal
scholar (pp. 137-158). Garay’'s tour d’horizon oé thction taken by the
French authorities to combat ‘sects’ in the midlate 1990s reveals a veri-
table state-orchestrated ‘sectophobia’, as Kerls dtafp. 141). Devoid of a
proper definition, the state via the intelligeneevice of the national police
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(Renseignements Générawadopted a polemic typology devised by anti-
cult groups to describe sects, of which 173 weeatified as being active in
France. Its 1995 report on sect activities evokeduenber of political
measures that resulted in state-wide discriminatibreligious minorities.
For instance, already in early 1996, the minisfejustice called upon the
public prosecutors to resort to a stricter applicadf existing laws towards
‘sects’. A year later, the minister of the interammnounced that the issue of
combatting sects was of national priority. In 1988nonitoring institution,
the infamousMission interministérielle de lutte contre les ssintermin-
isterial Mission for Combatting Sects/Cults) watabBshed (pp. 114-115),
which was replaced in 2002 by thssion interministérielle de vigilance et
de lutte contre les dérives sectaifsterministerial Mission for Monitoring
and Combatting Sectarian/Cultic Deviances). Thétipal and administra-
tive discourse created an atmosphere of generpicsmus, a downright legal
“witch hunt” (chasse aux sorciérgsowards non-mainstream religion (pp.
126-127), a situation that has however improvedeent years. Kern, in
his final remarks, refers to this “climate of urteémty and disinformation”,
recognising it as the matrix for panic and perseoutwhich can only be
eliminated once the state and concomitantly theianiechction as a ‘correc-
tive’, changing the climate for the better. For Kesect monitoring facili-
ties are thus an indicator that the state stilfqers “disproportionate dis-
crimination” (unverhéltnismaRige Ungleichbehandlyr{igp. 156-158). His
bottom line connects to the golden thread that pates the entire volume,
namely that religious minorities and their adhesenbe it in Austria, Ger-
many, or France—face discriminatory treatment lgy tate, a devastating
verdict indeed that is still valid today.
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